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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

CARLGCS PAI LMVA, Case No. 96-55891-JRG
Debt or . Chapter 7
JOYCE PAI LVA, Adversary No. 96-5650
Pl aintiff,
VS, MEMORANDUM DECI SI ON
CARLGCS PAI LVA,
Def endant .
l. | NTRODUCTI ON
Plaintiff, Joyce Pailma, who is the former w fe of Chapter
7 debtor Carlos Pailm, brought this adversary proceeding

agai nst the debtor under 11 U S.C. 8§ 727(a)(4)(A). She seeks
deni al of the debtor’s discharge on the basis that he know ngly
and fraudulently nade fal se oaths in connection with his
bankruptcy case. In the alternative, plaintiff seeks the deni al
of the discharge of certain debts owed to her under 11 U. S.C. 88
523(a)(2)(A) and 523(a)(5).
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For the reasons set forth below, the court concludes that

the curmul ative effect of the debtor’s failure to adequately

di sclose (1) the true value of his interest in the Baja,

Mexi co, property; (2) his ownership interest in certain real
properties in Watsonville, California; and (3) his ownership
interest in a deed of trust recorded agai nst one of debtor’s
real estate partnerships, as well as his general |ack of
credibility, requires the court to deny the debtor’s discharge.

Accordingly, the debtor's discharge will be deni ed.

I'l. FACTUAL BACKGROUND

On August 7, 1996, Pailnm, an experience real estate
broker, filed his Chapter 7 Petition and Schedules. 1In his
Schedul es, he listed total assets of $13,500. In contrast,
debtor's total liabilities were |isted at $3,123,410.40. The
debtor’s nost significant asset |listed on Schedule "B" was a
| easehol d honme in Mexico (the “Baja property”). He listed the
value of this Baja property at $12,000. He described the Baja
property as a "[l]easehold Home in [Tijuana] Baja Calif. Mexico
net of the arrearages of $5,000 back taxes, Legal & Trustee
Fees; $3,000 owed on | ease."

The debtor also listed six limted partnership interests on
hi s Schedul es which he indicated had zero value. On Septenber
25, 1996, the debtor amended his Schedules to report an
additional "general partnership interest in SANCON." His
i nterest was described as "20% partnership interest with

siblings in parents' home, subject to advances of $35, 000 plus
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interest.” The debtor valued this asset at zero.

On the sanme day as the debtor filed his amended Schedul e,
the 8 341 creditor's neeting was held. Only one week |l ater, on
Oct ober 2, 1996, the Trustee filed his report of no assets
essentially indicating that he did not believe there were assets
whi ch coul d be recovered for the benefit of creditors.
Thereafter, on Novenber 11, 1996, plaintiff filed this adversary

proceedi ng seeking the denial of debtor’s discharge.

[, DI SCUSSI ON

A. Plaintiff’s Allegations.

Plaintiff asserts that the debtor failed to |list certain
assets in his schedules and underval ued the assets that were
listed, thereby concealing themfromthe trustee and creditors.
Specifically, plaintiff alleges that debtor:

1. Underval ued his ownership interest in the | easehold
estate | ocated at Lot 9, Block “G " Section Playas, 9 Calle
Mayapan, Rosarito Mexico.!?

2. Conceal ed ownership of the real property |ocated at 162
Elm Street, Watsonville, California in which he held title as a
joint tenant.

3. Under val ued his ownership interest in real property
| ocated at 158 EIm Street, Watsonville, California.

4. Conceal ed his ownership interest in a deed of trust

recorded agai nst Las Pal omas, one of debtor’s real estate
part nerships.

B. The Legal Standard.

1 Paintiff also all eges that debtor failed to list his ownership of a used 1980

Porsche 928 autonobile. The court will not address the nerits of this claim as the
cumul ative effect of the debtor’s failure to adequately disclose his (1) interest in the
Elm Street Properties; (2) interest in a deed of trust; and (3) interest in the Baja
property, as well as his general |ack of credibility, requires a denial of his discharge.
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Plaintiff contends that the debtor's discharge should be

deni ed because debtor knowi ngly made fal se oaths in the
bankruptcy case. Section 727(a)(4)(A) provides that:

(a) The Court shall grant the debtor a discharge, unless

(4) the debtor know ngly and fraudulently, in or in
connection with the case.....
(A) nade a false oath or account.....

The burden is on the plaintiff to prove the grounds for a
deni al of discharge by a preponderance of the evidence. |In re
Coonbs, 193 B.R at 560; See Also In re Cox, 41 F.3d 1294, 1297

(9th Cir. 1994); In re Lawer, 141 B.R 425, 429 (9th Cir. BAP

1992). More specifically, a plaintiff in a 8§ 727(a)(4) (A
action nust show that: (1)debtor nmade a statenent under oath;
(2) the statenment was false; (3) debtor made the statenent with
fraudulent intent; and (5) the statenent related materially to

t he bankruptcy case. In re Coonbs, 193 B.R at 563; In re

Bail ey, 147 B.R 157, 162 (Bankr. N.D. Ill. 1992); In re Metz,

150 B.R. 821, 824 (Bankr. MD. Fla. 1993).

As in any 8 727(a) action, the court nust construe the
section in favor of the debtor, in light of the fact that
Congress has described the 8§ 727 discharge provision as the
""heart of the fresh start provisions of the bankruptcy |aw,' as
wel | as consideration of the extreme nature of a discharge

denial." Casey v. Kasal (In re Kasal), 217 B.R 727, 734

(Bankr. E.D. Penn. 1998) (quoting H R REP. No. 595, 95th Cong.,
| st Sess. 384 (1977), U.S. Code Cong. & Adm n. News 1978, pp.
5787, 5963, 6340).

However, a false oath or account, for purposes of 8§

727(a)(4)(A), applies not only to false statenents made under
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sworn oath, but also is applicable to declarations under penalty
of perjury, such as those made by a debtor on O ficial

Bankruptcy Fornms. |In re Kasal, 217 B.R at 734. Moreover, the

debtor is under a paramount duty to carefully consider al
questions included in the Schedul es and Statenent of Financial
Affairs and see that each is answered accurately and conpletely.

In re Whodson, 839 F.2d 610, 614-17 (9th Cir. 1988); Garcia v.

Coonbs (In re Coonbs), 193 B.R 557, 563 (S.D. Cal. 1996); ln re

Haverl and, 150 B.R. 768, 770. Therefore, a false statenment or
oni ssion made by a debtor on his Schedul es or Statenent of

Fi nancial Affairs constitutes a false oath or statement under 8§
727(a)(4) (A which may give rise to denial of a debtor's

di scharge. Accord, e.g., In re Chalik, 748 F.2d 616, 628 (lIth
Cir. 1984); and Farners Co-op Ass'n v. Strunk, 671 F.2d 391, 395

(10th Cir. 1982). A debtor's false oath is "material,"” for
deni al of discharge purposes, if it concerns discovery of
assets, business transactions, and/or past business dealings of
t he debtor or the existence or disposition of the debtor's
property.

Since the task of proving fraudulent intent through direct
evidence is often a near inpossibility, many courts have rul ed
that such intent can be deduced fromall the facts and

ci rcunmst ances of the case. Devers v. Bank of Sheridan (In re

Devers), 759 F.2d 751, 754 (9th Cir. 1985); Salonpbn v. Kaiser
(In re Kaiser), 722 F.2d 1574, 1582-83 (2d Cir. 1983).

C. The Baj a Property.
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On March 2, 1984, plaintiff and debtor purchased a thirty
year | easehold in a vacation honme in Mexico.? The property at
Lot 9, Block “G " Section Playas, 9 Calle Mayapan, Rosarito
Mexico is a two bedroom and two bath hone (the “Baja property”).
The evidence indicates the property’s purchase price was
somewhere between $35, 000- $45, 000. Defendant's Exhibit J(I) is
t he purchase agreenent for the Baja Property. Under the express
| anguage of the agreenent, the property was purchased for
$35,000 in cash with no nortgage owi ng on the property.

However, the docunent appears to be false. Testinony indicates
t hat $45,000 may have in fact been paid. The testinony also
i ndi cates that money was still owed to the seller, Ms. Ml on.

Twel ve years later at the time of his bankruptcy, the
debtor valued his ownership interest in the property at only
$12,000. Pailma set forth the total arrearages agai nst the
property as being $8,000 thereby suggesting to the Trustee that
there is no recoverable value in the property for creditors. As
previously noted, the Trustee filed a no asset report shortly
after the neeting of creditors.

The debtor presents several argunents in support of his
$12, 000 val uation, sonme of which are clearer than others.

First, the debtor argued that the Baja property is in the
process of falling into the sea. The evidence denonstrates this
argunment to be fatally flawed. For exanple, despite the alleged

i nevitabl e destruction of the debtor’s Baja property, the hone

2 Debtor received all of plaintiff's interest in the | easehold under the parties

martial separation agreenent.
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remai ns furni shed and i nhabitable 14 years later. Moreover, the
debtor admits investing $10,000 into the honme for renpdeling
four years after the home was purchased. Mst inportantly, the
evi dence showed that the alleged erosion to the Baja property
began before the property was purchased and no significant
structural changes have occurred since the purchase date.

The debtor created a new defense under questioning by his
own attorney. He argued that his $12,000 val uation was a
“process of evaluation.” He explained that 10 years remmi ned on
the | ease and he val ued each year at approxi mately $1, 600. 00-
$2,000. 00. Thus, under his calculations, the property was worth
$20, 000, |l ess the $8,000 owed on the property. The court
recogni zes the inherent weaknesses of the debtor’s argunent and
cal cul ati ons. 3

The debtor’s purported calculation is flawed for several
reasons. First of all, the debtor’s testimony was unclear as to
how or why he believed the property is only worth $1, 600 per
year. Secondly, this approach and valuation is in direct
conflict with other statenments he has nmade. The plaintiff
testified that Pailm represented the fair market val ue of the
Baja property to be $200,000 in 1994. Simlarly, four years
prior to his bankruptcy filing, debtor executed a | oan

application, “under penalty of perjury,” in which he represented

3The debt or purchased a thirty year |easehold only ten years prior to his filing of
bankruptcy. However, under his “process of evaluation,” the debtor calculated that only
ten years renmai ned on his | easehold. The express | anguage of the | ease agreenent appears
to record the commencenent of the |easehold in 1975; ten years prior to the debtor’'s
purchase of the |easehold. The court has found many el enents of the | ease docurment to be

false. Therefore, the dates expressed in the docunent are unreliable. |n conclusion, the
court finds the debtor’s reliance upon the | ease docunent to be unconvinci ng.
7
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the fair market value of the Baja property to be $90, 000 and
i ndi cated there were no nortgages agai nst the home or tax
liabilities.

The | easehold interest had originally been acquired from
Ms. Mellon. At trial, the debtor testified that his |oan
application was accurate because “Ms. Mellon’ s | oan was not
secured by anything.” However, in contrast to debtor’s |oan
application, debtor later reported, in his bankruptcy schedul es,
that $3,000 was owed on the lease to Ms. Mellon. Debtor also
reported $5,000 in back taxes, etc. Yet, these all eged
creditors were not included in his bankruptcy schedul es or
subsequent amendnents. Ms. Mellon’s relationship with the
property changes according to the debtor’s needs.

Unli ke the debtor in Kramer v. Poland (In re Poland), 222

B.R 374, 380 (Bankr. M D. Fla. 1998), who nerely m scal cul at ed
his ownership interest by 4% debtor’s valuation of the Baja
property was not a reasonable error given the fact that he had
val ued the property at three tinmes the amount only four years

before he filed for bankruptcy.

D. The Watsonville Properti es.

On Novenber 8, 1991, the real property at 162 Elm Street,
Wat sonville, California, ("the 162 EIm Street property") was
granted by quitclaimdeed to Daniel R Arruiza, Juanita V. Ryan,
Josefa V. Arruiza, Alfonso E. Arruiza and Carlos M Pailm, as
joint tenants. Debtor's nother resides at 162 El m Street,

Wat sonville, California. Approximately two years |ater, on
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Decenber 30, 1993, a second property on EIlm Street,
Wat sonville, California ("the 158 EIm Street property"”) was
transferred by grant deed to Daniel R Arruiza, Juanita V. Ryan,
Josefa V. Arruiza, Alfonso E. Arruiza and Carlos M Pail m, as
joint tenants. The 158 Elm property was a rental property at
the tinme of debtor's bankruptcy filing. As of the bankruptcy
filing date, there were no encunbrances |isted against either of
t he properties.

Despite debtor’s assertions that the Watsonville properties

are a “title nightmare,” debtor’s nanme was listed on the title
as a joint tenant for both properties as of the date of his
bankruptcy. Yet, debtor failed to report his ownership interest
on Schedule "B." Debtor later reported his interest in the 162
Elm Street property through the amendnment invol vi ng SANCON, but
he has never formally scheduled or notified the trustee in any
way of his interest in the 158 Elm Street property, again

m sl eadi ng the Trustee and any interested creditors.*

Debt or defends his actions by asserting that his interest
in the Watsonville properties was worthless. Debtor testified
that his nother |oaned him $35,000 as sone form of an
advancenent agai nst his possible inheritance. Pailnm estimted

t he value of the Watsonville properties at $150,000. Therefore,

he argues that the |oans offset his one fifth interest in the

4 Debtor and his siblings listed on the deeds forned the "Joint Tenants General

Partnership."” Under the partnership agreement, the five children agreed that if a sibling
either withdrew, died or desired to sell his interest in SANCON, the Partnership would
obtain all such rights for the sumof $100.00. The parties filed a fictitious business nane
statenent and obtained a federal tax payer identification nunber in 1991. There is no

evi dence of the renewal for the partnership's fictitious business name statenent.

9
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properties and the value is therefore zero.

Debtor’s argunment is unconvincing for several reasons.
First, the evidence suggests that Pail m’ s nother deeded her
property to her children in order to collect welfare. Under
such circunmstances, it is unbelievable that the 82 year old
woman coul d | oan her son such a | arge amount of noney. Second,
the alleged | oans were to be repaid to SANCON, the partnership
of the debtor and his siblings, not to his nother. Finally,
Pailma’s credibility is again called into question when he, as
an experience broker, values these properties at $150, 000 at
trial, yet valued them at $200,000 in a 1996 tax return.

In addition to the factual discrepancies, the lawis clear.
The fact that the undiscl osed property has no val ue does not
provi de a safe harbor for a debtor who engages in a pattern of
cal cul at ed deception and di splays a “cavalier and casual
attitude toward the inportance of an accurate, conplete and

honest answer to material disclosures required as to the nature,

val ue, extent and disposal of his assets."” In re Haverland, 150

B.R at 772, citing In re Bailey, 53 B.R 732, 736 (Bankr. WD.

Ky. 1987).
In conclusion, the court finds that the debtor failed to
di sclose his interest in the 158 Elm Street property. Moreover,
debtor’s representation of his interest in SANCON as zero was
i naccurate and debtor intentionally undervalued his interest in

order to m slead the trustee.

E. Las Pal onms.

10
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Since the early 1980's, debtor was involved in several rea
estate investnent partnerships. During plaintiff and debtor’s
marri age, the couple | oaned nonies to these partnerships at
various tinmes. The |oans were typically secured by a deed of
trust recorded against the partnership’s property.

Just one year and two nonths before the debtor filed for
bankruptcy, on June 6, 1995, debtor’s real estate conpany,
Pai | ma Real ty®, requested the recording of a deed of trust. The
deed of trust granted Pailm Realty a 6.78% interest in a note
secured by the property of Las Pal onas, one of the debtor’s
partnershi ps. The value of debtor’s deed of trust was
approxi mately $8, 700, or 6.78% of $129,441.20. The deed of
trust was not scheduled in debtor’s Schedul es.

Finally, over a year after debtor’s bankruptcy filing and
the closing of the case by the Trustee, on October 21, 1997,
Pai | ma amended his Schedules to report his earnings of $1, 695,
or “6.78% interest in Las Pal omas note.”® However, the debtor
did not report that a deed of trust had been recorded agai nst

real property.

| V. CONCLUSI ON

In conclusion, the court finds that while no individual
pi ece of evidence alone constitutes the basis for a finding that
debt or has been di shonest, the entire record is nore than

sufficient to support the determ nation that debtor has nade a

5 Debtor owns 100%interest in Pailm Real ty.

6 The court cannot make sense of the debtor’s nunbers.
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fal se oath. See Burrell v. Sears (Iln re Sears), 225 B.R 270,

275 (Bankr. R. 1. 1998); In re Coonbs, 193 B.R 557 (S.D. Cal.

1996) .

For all the foregoing reasons, the court finds that
debtor's underval uati on and om ssion of certain personal
property and real property were know ngly and fraudulently
cal cul ated to di scourage the investigation of the trustee and
his creditors and the facts are sufficient to support a valid
claimunder 11 U. S.C. 8§ 727(a)(4)(A). Accordingly, the debtor’s

di scharge is denied.’

The foregoing shall constitute the court’s findings of fact
and concl usi ons of |aw pursuant to Rule 7052 of the Rul es of
Bankruptcy Procedure. Counsel for plaintiff shall |odge a
proposed form of judgment with the court within 20 days. It
need not contain the findings of fact and concl usi ons of |aw set

forth in this nmenorandum

7 The court will not discuss the validity of plaintiff’s nondischargeability

clains, under 11 U S. C. 88 523(a)(2)(A) and (a)(5), as her clains are noot given the
court’s determination to deny the debtor’s discharge.
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